INTHE UNITED STATESBANKRUPTCY COURT

FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

Inre

NORTHWEST PUBLISHING, INC,,

Debtor.

DUANE H. GILLMAN, Trustee of the etate
of Northwest Publishing, Inc.,

Rantiff,
VS,

JAMES VAN TREESE, an individud, and
JASON VAN TREESE, an individud,

Defendants.

Bankruptcy Number 96B-22890

Chapter 7

Adversary Proceeding Number

97PB-2036

AMENDED FINDINGS OF FACT AND CONCLUSIONSOF LAW"

Ledie J. Randolph, Esg. and Duane H. Gillman, Esg., McDowell and Gillman, Salt Lake City, Utah,

appeared representing the Trustee.

Findings of Fact and Conclusions of Law amended as to the spelling of Defendants' names only.



James Van Treese and Jason Van Treese appeared pro se.

The Chapter 7 Trustee bringsthis action against two of the debtor's officersand directors asserting
againg them the debtor's claims for corporate mismanagement. The Trustee seeks as relief againgt the
debtor's president adetermination that the debtor ishisater ego and for an accounting, and asagaingt both
of the defendants joint and severa judgments of $10,500,000 representing the amount of the claims filed
inthe case. During afour day trid, the Court heard the testimony of witnesses and the arguments of the
parties, whereupon the matter was taken under advisement. The Court has now carefully considered the
evidence, assessed the credibility of the witnesses, reviewed the Trusteg' s trid brief, and has made an
independent analysis of gpplicable caselaw. Based thereon, the Court hereby enters Findings of Fact and
Conclusons of Law asfollows:

UNCONTROVERTED FACTS!

1. Duane H. Gillman (Trustee) is the chapter 7 trustee of the estate of Northwest Publishing
Incorporated (Northwest), having been appointed permanent chapter 7 trustee at the section 341
meeting of creditors on September 16, 1996.

2. Northwest was doing business in Utah as early as 1991 and was incorporated under the laws of
the State of Utah on March 19, 1993.

3. Northwest was a closdly held corporation.

! The Uncontroverted Facts are, in substance, those agreed to by the parties and set forth in the

Pre-Tria Order executed by the Court on May 13, 1998.
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Defendant James Van Treese (Van Treese), is an individua and was a resident of Sdt Lake
County, State of Utah, at al timesrelevant herein.

Van Treese was the president and treasurer of Northwest and amember of Northwest's board of
directors.

Defendant Jason Van Treese (Jason), istheson of Van Treeseand anindividua and wasaresdent
of Sdt Lake County, State of Utah, at al times relevant herein.

Jason was the secretary of Northwest and was also a member of the board of directors of
Northwest.

According to documents filed with the State of Utah Department of Commerce, Divison of
Corporations and Commercia Code, Jason and Van Treese were the only officers and directors
of Northwest from 1994 through 1995.

Van Treese was a shareholder of Northwest.

Northwest filed a petition pursuant to chapter 11 of the Bankruptcy Code (Code) on May 1,
1996.

On June 1, 1996, Northwest was involuntarily dissolved due to failure to file an annud report.
On July 2, 1996, the Trustee was gppointed the chapter 11 trustee of Northwest.

On August 2, 1996, an order was entered converting the case to a case under chapter 7 of the

Code.



14. On August 8, 1996, the Trustee was agppointed interim trustee of the chapter 7 case which
appointment became permanent on September 16, 1996, at the Northwest section 341 meeting
of creditors.

15.  Based upon the proofsof claim filed in the Northwest bankruptcy case, claims exceed the amount

of $10,500,000. The claims bar date was February 3, 1997.
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CONTESTED FINDINGSOF FACT

Northwest's Business
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Northwest was a publishing business engaged primarily in publishing books for aspiring authors,
and also contracted as a commercid printer.

Northwest dlegedly was not a “vanity press” that is, a publisher that prints books the costs of
which are pad entirdly by the book’ s author.

Instead, as a purported subsidy publisher, Northwest entered into joint venture contracts with
authors (Author Contracts). In most of the Author Contracts, the authors advanced a portion of
the costs of manufacturing their books, usualy one-fourth of the projected costs of publication, in
exchange for Northwest's preparation, manufacture, and marketing of 10,000 copies of the
authors books. The authors were aso to be paid royalties based on the sdes of their books.
Generdly, the roydties paid to authors were 40% of the revenue generated by the sde of thefirgt
2,500 copies, then 15% theresfter.

Northwest was obligated under the Author Contracts to publish the authors' bookswithin afixed
period of time. Initidly that period was one year from signing. Later, as Northwest became
unable to comply with that schedule, new Author Contractsprovided for publication within eighteen
months of Sgning.

The amount of money an author was required to advance for the production of abook was based
only upon the number of pagesin themanuscript. The amount usually ranged between $5,000 and

$6,000 per book.
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Northwest accepted al manuscripts submitted to it by prospective authorsfor publication, except
for some poetry and children's books which had an insufficient number of pages to warrant
publication.

There is no evidence that any manuscript was ever rgected due to poor qudity or content.
Manuscripts were rejected if a prospective author failed to agree to pay his or her share of the
publication costs.

Northwest entered into gpproximately fifty new Author Contractsper month, for atotal of between
1,600 and 2,000 Author Contracts.

Northwest's salesmen, including Jason, aggressively "sold" Author Contracts to prospective
authors. Jason carried out Northwest’ spolicy to air expressthe documentsto prospectiveauthors,
S0 that payment from the authors would arrive & Northwest as soon as possible. The salesmen
received commissions on new Author Contracts they obtained.

Each of Northwest’s sdlesmen kept a record book which contained the names of authors and
prospective authors. The record books were referred to as "dirt books."

Each salesman's dirt book was used to track the status of Author Contracts sold, joint venture
payments made, to determine sales commissions, and to project Northwest's expected revenue.
Dirt books were not used to track authors' royalties.

Van Treese, as a director, presdent, and chief financid officer, controlled Northwest, made al

important business decisions and was present a Northwest virtuadly every day. Van Treese
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controlled not only Northwest's operations and accounting, but made the ultimate decisions
regarding the manner of Northwest's business practices.

Jason, asadirector, secretary, and as an employee, had daily accessto Northwest'sfacilitiesand
operations. However, he did not exercise any authority over ether the maintenance of the
corporate books and records, or over Northwest's finances. Insteed, he deferred entirdly to his
father, Van Treese. No evidence was presented that Jason attempted to dter in any manner Van
Treese's control over the procedures Van Treese employed to manage Northwest.

Northwest’s facility to produce the authors books consisted of a large warehouse and office
gpace. Northwest had acquisition, marketing, editing, production, shipping, and accounting
departments.

At the peak of its operation Northwest had seventy-nine employees.

Northwest placed large orders for paper from its vendors which it utilized in its printing busness.
Northwest required an income of gpproximately $300,000 per month in 1995 and $350,000 per
month in 1996 in order to keep operating.

At the peak of its operation Northwest produced yearly ten thousand or more catalogs listing
authors books for sde which it used in the marketing of authors books. It aso participated in
national booksellers conventions.

Thousands of copies of books were produced and shipped. However, because Northwest

essentialy published books for whomever would pay the required fee, the books were not of the
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type or qudity normaly marketed to the generd public. The primary purchaser of each title was
the book's author.

In early 1996, Ingram Book Company, one of the primary retailers through which Northwest
marketed the authors  books on consignment, indicated that only one out of every four of the
recommendations made by Northwest regarding the number of copies of a book that would sdll
were accurate. Therefore, Ingram returned the bulk of initial orders of books to Northwest.
Hundreds of thousands of copies of newly published and returned authors books were in
Northwest's warehouse when it filed bankruptcy.

Many authors complained that their books were not being timely published, or that they were not
receiving roydties to which they were entitled.

By the beginning of 1995 the number of complaints from authors was increasing.  Northwest
received between 75 and 100 cals per week from complaining authors. Books were not being
published or if published, were not being delivered on time. Royaty checks were not sent to
authors, or dternatively, the royaty checks sent to authors were returned having been drawn on

insufficient funds.

Northwest's Cash Operation

39.

40.
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Northwest operated its publishing business to generate cash.
Payments from authors, as well as any other receipts that were received by Northwest in check

form, were quickly converted to cash.



41.  Asdaily receipts were received by Northwest, al cash, correspondence, and mail was taken
directly to Van Treese.

42.  Van Treese then caused Jason, or one other trusted employee, to take the daily receiptsto Cash
Action, a check cashing service, which cashed the checks for afee.

43. Between October 21, 1992 and July 3, 1996, Van Treese caused $10,283,778 in checks to be

converted into cash at Cash Action asfollows:

Date No. checks Amount Ave/ mo. Fee
10/21/92 to 12/31/92 93 $ 147,725 $ 62,2407 $ 6,075
1/5/93 to 12/31/93 911 $1,863,687 $155,307 $ 56,342

1/3/94 to 12/31/94° 1,468 $3,185,499 $265,458 $ 85351
1/3/95 to 12/30/95 1,777 $4,377,739" $364,811 $124,148
1/3/96 to 7/3/96° 338 $ 709,126 $214,875° $ 20,287

44.  Approximaey ninety-nine percent of those checks cashed, or $10,200,000, were provided by
prospective authors asthe amount advanced for the publication of their books. Between April 30,

1995 and July 3, 1996, $3,597,515 in checks were cashed.

2 Adjusted to consider only November and December, 1992.

8 Transactions occurred on only six daysin April of 1994, rather than on each businessday asin

other months.

4 Between May 1, 1995 and December 30, 1995, $2,888,389.17 in checks were cashed.

5 No transactionstook place in March of 1996, only threein May on or after the May 1 date of filing,

nonein June, and one $22,500 transaction occurred on July 3, 1996, the day after the Trustee was appointed.

6 In January $441,056 and in February $144,413 in checks were cashed.
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Northwest paid Cash Action over $292,000 in fees between October 21, 1992 and July 3, 1996.
Once the receipts were converted into cash, usudly in $100 bills, the cash was ddivered to Van
Treesein alarge zippered bag.

Northwest paid many of its obligations, including mgor vendors and funds paid to its payrall
sarvice for employees wages, in cash. Northwest did not borrow from commercid lenders to
operateits busness. In many instances, vendors would not extend credit to Northwest as aresult
of previoudy bounced checks.

No regular record of cash received or disbursed was kept by either Van Treese or Northwest.
Beginningin 1994 Northwest started keeping two-part cash receipt books. Therecel pt booksdid
not represent acompl ete record of either cash receipts or expenditures. Some of the cash receipt
books were lost or misplaced.

The cash receipt books that existed were never compiled into a ledger or used for any other
accounting purpose.

The purpose of the unusual cash accounting method used by Van Treese for Northwest was to
centralize tota control of Northwest’ sreceiptsin Van Treese so that the cash could beused at his

discretion without any accounting to governmenta entities, creditors, or to Northwest.

Nor thwest's Accounting System

52.

53.
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Other financia records of Northwest were aso incomplete.
Thefinancid recordsof Northwest contained someorigind documents, including payableinvoices,

but they were not marked as to whether they had been paid.

..10..
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Merlene Messner (Messner), who in 1994 became Northwest'sempl oyeein charge of accounting,
testified that there was no accounts payable file. Messner testified that she began trying to keep
alog of billsthat she paid or checks she had written in order to answer vendor or other inquires
regarding paymentsand to determinewhich checkswere bouncing, although thiswas not requested
or required by Northwest. Messner's persond log was incomplete as it did not account for all
checks being written. It did not contain arecord of checks and cash received by and under Van
Treese' s control, or a complete record of payments Van Treese made in cash or by check.

A complete accounting of Northwest's accounts payable as of the date of filing is unavailable due
to the incomplete condition of Northwest's records.

Northwest had trade accounts receivable from book sdes, including books shipped on
consgnment to large distributors, and commercid printing services. The Trustee has been unable
to collect $392,338 in accounts receivable listed in Northwest's records because the account
debtors have provided proof that the debtswere already paid, the goods received unsatisfactory,
or the account debtors cannot be located.

Regular inventory of the bookswastaken and acomputer system wasin placeto track the books.
However, snce Northwest was a subsidy publisher, the sdles vaue of most of the published
books, other than to the authors, was less than books of the type or quality normally marketed to

the public.

A1
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No accurate record of sales of authors books was kept from which authors roydties could be
correctly computed. Theaccounting department at Northwest was unableto determine how much
money to send authorsin roydties.

Many checks to authors drawn on Northwest's royaty account bounced.

Van Treese represented to authorsthat he had retained a“ Big Six” accounting firm to help upgrade
Northwest’ s accounting system and to conduct an audit of the royaty reporting records. He had
not.

Northwest kept personnel files on its employees. Wasatch Staffing often prepared Northwest's
payrall unless there were insufficient funds to cover the payroll. In those cases, Northwest
prepared the payroll internaly and would hold checksfor sdaried personne, whileissuing payrall
checks for hourly employees. VanTreese kept track of all commissions paid to sdesemployees,
induding Jeson.

Employees of Northwest had paychecks regularly bounce. Employeeswould inform Van Treese
who would have them hold the check and then resubmit the check when it would clear, or would
exchange the payroll check for cash.

Messner testified that she did not issue payroll checks to Van Treese and that she was unaware
of any money being paid to him, dthough evidence indicates he was to receive $30,000 per year
as compensation. Sheissued payroll checksto Jason as directed by Van Treese.

At times, Northwest's payroll would be paid from the account set aside for authors royaties.

A2,
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Northwest had five bank accounts. Over $3.2 million wasdeposited in Northwest'sbank accounts
between 1992 and 1996. Van Treese decided from which accounts checks would be drawn.
Northwest's bank statements for sporadic months were received into evidence. They reflect a
myriad of checks returned for insufficient funds. The bank statements aso reflect an unexplained
pattern of deposits consisting of even amounts in severd thousands of dallars, rather than in odd
amountsaswould becustomary if the depositsreflected actual collected accountsreceivable.” The
bank statements aso reflect numerous wire transfers as deposits, but the source of the deposits
was not recorded.?2 From the evidence produced, it is impossible to trace daily transactions at
Cash Action to deposits in Northwest's various bank accounts.

From August 16, 1993 to January 1, 1994, Judith Burton was president of Northwest and tried,
but falled, to implement anew accounting sysem. Burton ingtdled a"Greet Plains' program for
shipping and recaiving.

The Great Plains program and other bookkeeping methods were incompatible between
departments. In 1995, Northwest purchased a" Peachtree” accounting program. Prior toobtaining
Peachtree, Northwest had no way of tracking accounts receivable and payable. Peachtree was

an unreliable program which "crashed" often. The Great Plains program may have been more

7 For example, in account number 190-00014-37 in December of 1995, of seven deposits that were not

reversals of bounced checks, six deposits totaling $86,500 were in even amounts. In February of 1995, of eight
deposits, seven totaling $34,000 werein rounded increments of one thousand. In October of 1994, of eighteen
deposits, eleven totaling $141,000 were in rounded increments of one thousand.

8 For example, account number 190-00019-99 in March of 1996, reflects $73,000 in incoming wire

transfers from atotal of $140,146.14 in deposits.
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accurate and useful if additional segments of the program were obtained. They were not. No
integrated accounting program was ever achieved.

Messner understood that Van Treese, as chief financid officer, was respongble for preparing
financid statements for Northwest. Messner testified that she did not know where Van Treese
obtained the numbers for Northwest's financia statements.

Contrary to the express representationsin footnotesin the July 31, 1994 and the March 31, 1995,
financid statements, the financid records of Northwest were not kept according to generdly
accepted accounting principles. Thefinancia statementswere prepared from unknowninformation
sources. Northwest had no statement of cash flow, stlatement of retained earnings, incomerecords,
or balance shests.

Contrary to norma accounting procedures, Northwest treated advances on costs provided by

authors as book sale income.

Proposed Public Offering

72.

73.
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Northwest became interested in making a public offering to raise capital. In order to take
Northwest public, Northwest retained an attorney as a consultant. The attorney, Thomas Wood
(Wood), later became a director of Northwest, and sometime in early 1995, its President.

Wood was never able to determine the initial capitdization of Northwest. Wood found no
conventiona cash control procedures. Northwest did not employ conventiona banking methods.
As a result, Wood determined that substantial reforms were necessary in order to enable

Northwest to make a public offering.

14
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Northwest had never filed federd or date tax returns. In anatempt to organize datafrom which
returns could be prepared and to complete apublic offering, in 1994 such origind recordsaswere
available were sorted into boxes by year. It was hoped regular books and records could be
reconstructed. Recordsfor theyears1991 and 1992 wereturned over to Northwest's accountant.
A compilation of records for 1993 and 1994 was not completed.

The accounting firm of Mantyla, McReynolds and Associates indicated that, for $25,000 to
$30,000, it would prepare statements of income, retained earnings and cash flow for 1994 and
1995. This would not include an audit or review of the accompanying financid statements nor

could it be relied upon to reved irregularities, errors, fraud, or illegd acts that may have existed.

The firm of Price Waterhouse was contacted regarding the performance of a certified audit of
Northwest. Price Waterhouse opined that Northwest could not be audited.

No evidence was presented that tax returns were ever filed for Northwest during the pre-petition
period, athough returns may have been prepared.

Wood was unable to hire a chief financid officer of the caiber needed to address Northwest's
extendve accounting problems.

Wood could not establish a conventiond line of credit for Northwest largely due to the manner in
which it handled its cash. Van Treese so opposed establishing aline of credit.

Wood believed Northwest needed to reduce the number of new Author Contracts upon which

Northwest rdied for revenue. Wood referred to the Author Contracts as "time bombs." New

.15,
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Author Contracts provided immediate cash, but obligated Northwest to produce, market, and sl
the authors books. Northwest was not selling enough books to be profitable. As a result,
incoming author money was used to keep the company functioning rather than as funding to meet
Northwest’s contractua obligations to authors for the publication of their books. The incoming
author money was treated as fully earned when it arrived at Northwest.

AsWood reduced the number of new Author Contractsfrom gpproximately fifty per monthtotwo
or three per month, the resulting reduction in cash flow put Northwest into an economic tail spin.
The reduced revenue, however, occurred after January of 1996, because up until that time,
Northwest was till receiving substantial revenue from Author Contracts.

To compensate for the reductionin cash flow, Wood determined that Northwest must increaseits
revenue from book sales and from capital contributions.

Wood's strategy, snce a public offering was not ready because of the unauditable condition of
Northwest's accounting, was to raise capitd for Northwest through a private placement offering
of newly issued stock. This private offering would replace income lost as aresult of the reduction
in incoming Author Contracts.

Van Treese raised upwards of $1,500,000 from sixty-two investors during 1995 and early 1996.
It is, however, unclear whether this money was ever paid to Northwest.

Some of the stock sold to finance Northwest was alegedly treasury stock. The baance dlegedly

belonged to BBV Investment (JBV) or Van Treese.

..16..
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The status of JBV was never clearly established. JBV wasan entity which Van Treese controlled
and to which Jason was connected. Testimony indicated that JBV was an equipment leasing
company which leased computers and other equipment to Northwest. At one point, computer
equipment being purchased by Northwest wasinvoiced to “ JBV dbaNorthwest Pub.” When the
stock was sold to finance Northwest al the checks were made payable to JBV, not Northwest.

Another entity related to Northwest was Doc-Star Corporation (Doc-Star). Doc-Star was an
entity created by Van Treese to develop software to be used in publishing and is identified on
contracts as a Delaware corporation. Northwest's employees worked on Doc-Star projects.
Apparently Van Treese entered into an agreement in August of 1995 with Northwest wherein he
was to sgn apromissory note for $300,000 payable to Northwest in settlement for the amount of
time and resources of Northwest that were used by Van Treese in the development of this
publishing technology. Van Treese then assigned this technology and his obligation under the
promissory note to Doc-Star in October of 1995. The assgnment issigned by JamesR. Perkins
as president of Doc-Star, but the note obligating Doc-Star to repay Northwest is signed by Van
Treeseaspresdent of Doc-Star. Doc-Star wasa so seeking to raise capitd to further develop and
market its publishing technology.

There is insufficient evidence to determine if this transaction condtituted an gppropriation of a
corporate opportunity of Northwest by Van Treese.

Wood never gained control of Northwest's cash from Van Treese, which was a key reason why

Wood eventually resigned as Northwest's President.
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Northwest’s Economic Decline
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97.

Northwest fell further behind on publishing books, paying roydties, and responding to authors
complaints.

Some of the money from author checks was deposited to accounts owned by JBV. Some money
from author checks was deposited to accounts owned by Van Treese's wife, Lynn Van Treese.
Van Treese used Northwest's funds to make persond |oans to employees.

Jason and Van Treese gambled gpproximately once a week in Wendover, Nevada or other
locations. Sometimes, cash generated from cashing author checks payable to Northwest and
cashed at Cash Action, was taken by Van Treese. He and Jason used these funds to gamble.
The Utah Attorney Generd's office received hundreds of complaints from authors regarding
Northwest. Many complaints related to Northwest's failure to publish books as agreed, pay
royalties, and market books.

In April of 1996, a search warrant was obtained and executed by the Attorney Generd's office.
Northwest's records and computers were seized by the Attorney Generd's office. The seized
documents consisted of over 100 boxes of records.

The Attorney Generd's office discovered co-mingling of funds between the Van Treeses persond

accounts, JBV, Doc-Star, and Northwest.®

® Van Treese and Jason were indicted by the State of Utah in relation to Northwest. Asaresult, Van

Treese and Jason have refused to testify in this matter, asserting their Fifth Amendment right against self-
incrimination. The last information provided this Court indicated Van Treese and Jason were to stand trial on the
criminal matters towards the end of 1998. Wood was also indicted in relation to the private stock offering.

H:\opinions\judge boulden\402.wpd -- 1/5/00 - 10:26 AM
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The Attorney Generd'soffice al S0 subpoenaed recordsfrom casinosin LasVegasand Wendover,

Nevada. Those records reflect a portion of the “reported winnings™ attributable to the Van

Treeses asfollows:

a

Peppermill Casino: 1n 1994, Van Treese had reported winnings of over $388,000 on dot
machines and over $187,000 on keno. 1n 1995, Van Treese had reported winnings of
over $93,000, Jason had reported winnings of over $94,000, and Lynn Van Treese had
reported winnings of over $63,000. In 1996, Van Treese had reported winnings of over
$114,000.

State Line Casino: 1n 1995, Van Treese and Jason combined had reported winnings in
excess of $35,000.

Silver Smith Cagno: Between May 1994 and January 1996, Van Treese and Jason had
reported winnings in excess of $122,000.

Stardust Casino: In 1994 and 1995, Van Treese had reported winnings in excess of

$90,000.

Van Treese and Jason gtipulated that the total reported winnings of the combined Van Treeses

between 1993 and 1996 exceed one million dollars. This figure may not include unreported

winnings

10

Reported winnings constitute all winningsin excess of $1,199 per event. If the gambler winsin

excess of $1,199 the casino isrequired to report that winning to the IRS. If the gambler winslessthan $1,199 in one
event the winning is unreported by the casino.

H:\opinions\judge boulden\402.wpd -- 1/5/00 - 10:26 AM
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The Court has insufficient evidence to determine the amount of money used or lost by the Van

Treeses while gambling that belonged to Northwest.

TheTrustee's Financial | nvestigation

101.

102.

103.

104.

105.

106.

107.
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The records of Northwest were in disarray when they were turned over to the Trustee.

The Trusteg'sinvestigator (Investigator) isacertified fraud and insolvency expert. Thelnvestigator
reviewed the books and records of Northwest.

The Investigator rendered the opinionthat Northwest was insolvent by amargin of gpproximately
$7 million on April 30, 1995, oneyear prior tofiling, but in spite of itsinsolvency continued to incur
debt.

The Investigator included in hisinsolvency cdculation aliability of $7,537,405 representing author
contract deposits.

Northwest’ s financid records were not kept in accordance with generdly accepted accounting
principles.

Statements of cash flow and retained earnings were not kept. The bank records and account
statements of Northwest were incomplete. 1t was not possible to prepare an accurate profit and
loss statement. The partid financial records of Northwest were insufficient to creste a generd
ledger.

The Investigator was unable to locate any records reflecting what was owed to authors.
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The mgority of the proofs of claim filed against Northwest in this case are filed by authors based
upon Author Contracts and seek a return of their funds advanced and in some cases, additiona
sums for damages caused by contract default or for unpaid royalties.

The Investigator opined that Northwest’ s books werein such astate of disarray that the company
could not be audited.

Thereisno evidencethat tax returnswere ever filed by Northwest except by the Trustee for post-
petition activities.

A company of Northwest’s size could not be properly operated with books and records which
were this incomplete, disorganized, and inaccurate.

A reasonable person could not have kept books and records in this manner and expected to have

been acting in Northwest’ s best interest.

Corporate Books and Records

113.

114.

115.
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Articles of Incorporation were filed with the State of Utah by attorneys for Northwest in March
of 1993.

The Investigator could not locate alist of Northwest's shareholders, astock register, or any written
communications to shareholders. The Investigator found no records that Northwest was ever
capitdized or had any kind of cash reserves.

Van Treese and Jason produced the following corporate records, which they apparently located
after al Northwest's records had been seized by the State of Utah:

a The Articles of Incorporation dated March 19, 1993;
b. By-Laws,

221



.

Minutes of the Organizationd Meeting of the Board of Directors, Waiver of Notice of the
Organizationd Meeting, and aStatement of A.ctions Without Meeting of Shareholdersand
Directors, all dated April 3, 1993;

Statement of ActionsWithout Meeting of Shareholdersand Directors dated June 1, 1993,
and August 16, 1993,

Minutes of the Annua Mesting of Shareholders dated December 31, 1993;

Statement of Actions Without Meeting of Shareholders and Directors dated January 17,
1994 and March 10, 1994,

Two actionsby Unanimous Written Consent of the Board of Directorsof Northwest dated
August 15, 1995, and October 11, 1995 (regarding the new publishing technology which
was assigned to Doc-Star);

A Securities and Exchanges Commission Form D (no evidence was submitted regarding
whether it was filed);

A Stock Regigter.

116. Nether Van Treese nor JBBV were listed as stockholders on the origina statement showing stock

ownership or on any stock transfer list, even though their stock was alegedly sold to raise capitd.

The only shareholders listed on Northwest's stock register were as follows: James R. Perkins,

200,000 shares; Jason Van Treese, 800,000 shares, Lynne Van Treese, 500,000 shares; and

JudithClark Burton, 90,000 shares. Northwest'sstock transfer ledger did not reflect any transfers.

117. Ealy recordsshow there were some corporate formalities observed. Thoseformadities, however,

decreased later in the company's existence. Eight of the documents mentioned above were

prepared in 1993, two documents were prepared in 1994, and two documents showing actions

without meetings were prepared in 1995 (both dedling with the assgnment of the Doc-Star

technology).
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118. Of these documents, none reflected any annua corporate meetings being held after 1993.
Northwest's By-Laws required annud shareholder meetings and annua meetings of the board of
directors.

119.  No corporaterecordsreflected Wood's el ection aspresident of Northwest, hisresignation, or Van
Treese's re-election. No corporate records indicate when Jason was elected secretary of
Northwest, and it is gpparent Jason did not carry out the dutiesimposed upon him by Northwest's
By-Laws.* No corporate records authorize the issuance of treasury stock or authority to raise
capital through a private offering. No shareholder list or stock transfer list indicates the identity of
the sixty-two additional shareholders added through the private offering.

120. Nodividendswere ever paid by Northwest.

121. Theevidence indicates that Van Treese made al mgor business decisions for Northwest. Even
though a few early corporate records indicate certain actions taken by Northwest's board of

directors, Van Treese controlled Northwest even when Burton and Wood were president.

1 The By-Laws of Northwest state the duties of its secretary:

SECRETARY - the secretary shall attend all meetings of the shareholders, the
Board of Directors and the executive committee, if applicable, and shall record, or
cause to be recorded, the minutes, or proceedings, of said meetings. The
minutes shall be kept as part of the permanent records of the corporation. It

shall be the duty of the secretary to give, or cause to be given, all notices of
meetings of shareholders or directors as prescribed by these By-Laws. The
secretary shall be the custodian of the corporate seal. The secretary shall
perform such other duties as may be set forth by the Board of Directors.

By-Laws of Northwest Publishing Incorporated at p. 6.
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Mismanagement

122.

123.

The Court finds, based upon the totdity of the evidence related to Van Treese's management of
Northwest while it wasinsolvent, that Van Treese did not act in good faith or in Northwest's best
interests, and did not act as a reasonably prudent officer or director.

The Court finds, based upon the totdity of the evidence related to Jason's management of
Northwest while it was insolvent, that Jason did not act in good faith or in Northwest's best

interests, and did not act as a reasonably prudent officer or director.

Adversary Proceeding

124.

125.

126.

127.
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The Trustee filed this adversary proceeding February 13, 1997.

The Trustee's complaint plead three clamsfor relief against Van Treese and Jason (Defendants).
Thefirst claim asserted that the Defendants, as officers and directors of Northwest, failed to direct
the business and affairs of Northwest in good faith with the care an ordinarily prudent personina
like position would exercise under smilar conditions, and that they failed to keep corporate and
accounting records. Therefore, they should be found jointly and severdly liable for Northwest's
debts in the amount of $10,500,000.

The Trustee’ ssecond clam for relief asserted that Northwest wasthe alter ego of Van Treese and
therefore Van Treese should be found ligble for Northwest’ sdebtsin the amount of $10,500,000.
The Trustee' s third clam for relief sought an accounting from Van Treese for the receipts and
disbursement of $10,283,778.91 received by Northwest and used by and at the direction of Van

Treese
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128. The Defendants, who appeared pro se, clam that this case is based on fase, inadequate and
incomplete information, and that the claims are not based on fact.

129. An Order Governing Scheduling was entered in this adversary proceeding fixing November 30,
1997, asthe discovery completion date.

130. The Defendants served a request for production of documents upon the Trustee in August  of
1997.

131.  InApril of 1998, approximatdy eight months later, Defendants filed aMotion to Stay Adversary
Proceeding, asserting they had been unable to obtain discovery of business records held by the
State of Utah and the Trustee.

132. The Trustee responded that he had made dl recordsin his possession available to the Defendants
pursuant to the request for production of documents on October 2, 1997, and that Defendants
faled to avail themsdves of the production of documents.

133. TheMoation to Stay Adversary Proceeding was denied.

From the above Findings of Fact, the Court makes the following:
CONCLUSIONSOF LAW
Jurisdiction

The Trustee asserts in his Complaint that this is a core proceeding under 28 U.S.C.

88 157(b)(2)(A)(E) and (O), and that this Court has jurisdiction over this adversary proceeding pursuant

to 28 U.S.C. § 1334(b) and 157(a), 11 U.S.C. 88 541 and 544, and U.C.A. 8§ 16-10a-840 and 16-

10a-1601. No clam for turnover has been plead by the Trustee: therefore 28 U.S.C. § 157(b)(2)(E)
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cannot serveasthebasisfor corejurisdiction. Inspiteof the Trustee' sassertions, and the Defendants' lack
of objection, this Court must determine whether the proceeding is core or non-core. Styler v. Jean Bob
Incorporated (In re Concept Clubs, Inc.), 154 B.R. 581, 584 (D. Utah 1993).

The first and second clamsfor relief are brought based upon the Trustee' s ability to assert clams
that are property of the estate pursuant to 11 U.S.C. § 541, and the claims are based solely on the statutes
of the State of Utah or upon common law clams. Both the first and the second claims for relief asserted
by the Trustee alege damages generdly to Northwest and dl of its creditors, and not particularly to one
creditor. Therefore, the clams for rdief accrue generdly to Northwest and not to any specific creditor.
Clark v. Levine (Inre Levine), 100 B.R. 537 (Bankr. Colo. 1989) (debtor’ strustee may be deemed to
own ater-ego clams as property of the estate); ANR Ltd. Inc. v. Chattin, 89 B.R. 898, 904 (D. Utah,
1988) (clams for damages from corporate mismanagement are derivative in nature and are enforcegble
solely by the trustee).

The Trustee arguesthat adetermination that the clamsfor relief are property of the estate endsthe
inquiry into whether this proceeding is a core proceeding. That analyssisincorrect. Core proceedings
arethose that arise under or ariseinthe case. 28 U.S.C. 8§ 157(b)(1). A proceeding “arises under” the
Codeif it asserts a cause of action created by the Code. A proceeding “arising in” a bankruptcy caseis
one that could not exist outside of a bankruptcy case, but is not a proceeding created by the Code.
Personette v. Kennedy (In re Midgard Corp.), 204 B.R. 764, 771 (10th Cir. BAP 1997). Since both
the first and second clams for relief are pre-petition clams based soldy on state law claims, they do not

arise under the Code and could exist outside a bankruptcy case. This andysis is consstent with the
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magority of current case law holding that pre-petition state law claims owned by the estate are not core
matters, regardiess of an overly broad interpretation of 8§ 157(b)(2)(A) or (O). Shea & Gould v. Red
Apple Companies, Inc. (Inre Shea & Gould), 198 B.R. 861, 866 (Bankr. SD.N.Y. 1996) (state law
breach of contract actionto recover apre-petition account receivablefrom aparty that hasnot filed aproof
of claim held not a core proceeding under 88 157(b)(2)(A) or (O)). Further, aturnover proceeding can
only be considered a core proceeding under 8§ 542(b) when its purpose is the collection, rather than
cregtion, recognition or liquidation of amatured clam. Id. (citing Acolyte Electric Corp. v. City of New
York, 69 B.R. 155, 172 (Bankr. E.D.N.Y. 1986), aff’'d, No. 86-0329, 1987 WL 47763 (E.D.N.Y.
March 27, 1987)); Saats v. Adolfson & Peterson, Inc. (In re Satewide Poals, Inc.), 126 B.R. 877,
881 (Bankr. S.D.0Ohio 1991) (gathering cases and finding the mgority of courtshold that collection of pre-
petition accounts receivable are related proceedings, thus rgecting the analyss that the catchdl language
of 28 U.SC. § 157(b)(2)(A) (matters concerning the administration of the estate) and (O) (other
proceedings affecting the liquidation of the assets of the estate) render the proceeding core).

Although not core proceedings, the Trustee' s first and second clams for relief are related to this
case because*“[they] could have been commenced infederd or state court independently of the bankruptcy
case, but the‘ outcome of that proceeding could conceivably have an effect on the estate being administered
in bankruptcy . . . Related proceedings ‘include (1) causes of action owned by the debtor which become
property of the estate pursuant to 11 U.S.C. 8 541, and (2) suitsbetween third partieswhich have an effect
on the bankruptcy estate.’” Midgard, 204 B.R. a 771. Bankruptcy judges do not have the authority to

render afind adjudication of a non-core proceeding without the consent of the parties. However, “28
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U.S.C. §157(c)(2) alowsthe partiesto consent to having the bankruptcy court enter afinal order inanon-
core proceeding.” American Community Services, Inc. v. Wright Marketing, Inc. (In re American
Community Services, Inc.), 86 B.R. 681 (D. Utah 1988). Inthisproceedings, the Defendants specifically
consented to this Court entering afind judgment inthisproceeding a thefina pre-trid conference, and that
memoridization isincluded in the Pre-Trid Order. Therefore, this Court has the authority to enter afind
judgment upon the Trustee' s clams.

Corporate Mismanagement

In hisfirg clam for rdief, the Trustee seeks damages for "breach of director/officer duties and
corporate mismanagement” againgt both Defendants. Van Treese was presdent during most of
Northwest's existence, served as chief financid officer throughout Northwest's existence, and has been a
director sncetheinitid Articles of Incorporation werefiled. Jason served as secretary of Northwest and
was placed on its board of directorsin April of 1993.

A cause of action againgt an officer or director of a corporation for breach of fiduciary duties
become property of the bankruptcy estate if such actions belong to the corporation and not shareholders
under statelaw. Moorev. Kumer (Inre Adam Furniture Indust. Inc.), 191 B.R. 249, 254 (Bankr. Ga.
1996) (dtate law governs the causes of action that can be asserted by atrustee). Under Utah law, the
corporationisthe correct party to assert causes of action for corporate mismanagement. Chattin, 89 B.R.
at 901. The Defendantsalegedly breached statutory dutiesarising under Utah Code Annotated § 16-10a
840(1) which imposes a duty of good faith and reasonable care while acting in a manner reasonably

believed to bein the best interests of the corporation. Hansen Jones& Letav. Segal, 220 B.R. 434, 450
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(D. Utah 1998) (directors owe afiduciary duty to the corporation and its sharehol ders that requiresthem
to exercise reasonable care in making informed business decisions, and prohibits any form of sdf-deding,
fraud or other illegdity). Additiondly, the Trustee asserts the Defendants breached the statutory duty
imposed by Utah Code Annotated § 16-10a-1601, which imposes requirements for corporate record
keeping.

Courtshavelong recognized that corporate officersand directorsareimmunefrom persond liability
under the"businessjudgment rule" that raises a presumption that in making abusiness decison the director
acted on an informed badgis, in good faith and with the honest belief that the action taken was in the best
interest of thecompany. C&Y Corp. v. General Biometricsinc., 896 P.2d 47,55 (Utah Ct. App. 1995)
(ating Resolution Trust Corp. v. Hess, 820 F. Supp 1359, 1366-67 (D. Utah 1993) (businessjudgment
rule creates a presumption that directors act in good faith and according to sound business principles));
Brandt v. Hicks, Muse & Co. (InreHealthco Internat'l, Inc.), 208 B.R. 288, 307 (Bankr. Mass. 1997)
(decribing the rule in the context of the law of Delaware).

In Utah, prior to May 3, 1993, the presumption in the business judgment rule that a director or
officer's action was informed, in good faith, and with honest belief, could be overcome and they could be
hed persondly ligble, if they acted with ordinary negligence in the management of corporate affairs. See,
Resolution Trust Corporationv. Hess, 820 F. Supp 1359, 1364 (D. Utah 1993). On May 3, 1993, the
Utah L egidature enacted changesto its corporate law which raised the threshold for ligbility from ordinary
negligence to "grass negligence, willful misconduct, or intentiond infliction of harm on the corporation or

the shareholders.” Seeid. at 1365; Utah Code Ann. § 16-10a-840(4). The Trustee aleges that the
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breaches by the Defendants congtitute "at least gross negligence" in the performance, or falureto perform
therr duties. The Utah Supreme Court has defined gross negligence as, "the failure to observe even dight
care; it is caredlessness or recklessness to a degree that shows utter indifference to the consequences that
may result.” Atkin Wright & Milesv. Mountain States Telephone and Telegraph Co., 709 P.2d 330,
335 (Utah 1985) (citations omitted). Atkin aso ruled that willful misconduct, ahigher sandard than gross
negligence, requires that a“defendant must be aware that his conduct will probably result ininjury.” See
id. at 335.

In this case there can be no doubt that the Defendants conduct as directors and officers of
Northwest was careless and recklessto adegree that congtituted at |east gross negligence under the Atkin
test. During aperiod when Northwest wasinsolvent by amargin of seven million dollars, thefollowing was
aso occurring: 1) numerous checkswere bouncing; 2) author roydtieswere used for payrall; 3) publishing
deadlineswereregularly missed; 4) the bulk of books shipped on consignment werereturned to Northwest
as unmarketable as aresult of the Defendants practice of accepting dl Author Contracts without regard
for the qudity of the manuscript; 5) approximately 75 to 100 complaints per week were received by phone
from authors in addition to numerous written complaints, 6) authors were led to believe a “Big Sx”
accounting firmwasauditing theroyalty reporting records; 7) author paymentstendered pursuant to Author
Contracts were used for amyriad of expenses, including gambling, rather than to offset production costs
of books as was represented in the Author Contracts. It would be incredible to characterize this
“management” as merdly negligent, observing even dight care, or fadling within the safe harbor of the

business judgment rule. Any claim that Defendants honestly believed they were acting in Northwest’ sbest
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interest and Smply migudged the Stuation iswithout merit. The Defendants continued to takein over $3.5
million from prospective authors after Northwest became insolvent without the ability to perform on the
Author Contracts. Thisdid not benefit Northwest. It smply alowed the Defendants to have access to
cash.

Van Treese indituted the scheme by which authors were offered Author Contracts with
goproximately one quarter of the money to be paid up front by the authorsto offset production costs, with
the balance of the expense to be born by Northwest. There was no evidence that Northwest made any
effort to edit the books in a substantive manner as to content and the only books which were ever turned
down for publication were rg ected because they did not have enough pages to be consdered profitable
by Northwest. Books were not turned down due to poor quality. Not surprisingly, the books were not
sdling aswell as Northwest had represented they would to Northwest's buyers. As aresult, Northwest
was continudly faling further into debt. Van Treese created and continued Northwest's impossible
economic Stuation of paying for three-fourths of the costs of publication for books that had little market
beyond the authors. Every time Northwest sgned an Author Contract the company was obligated to
produce and market a book which had not been reviewed for quaity and for which it had no assurance
that sufficient copieswould be sold to cover its production costs, let done make Northwest profitable. The
more Author Contracts the Defendants caused Northwest to sign, the moreimmediate cash it had, but the
further into debt it sank in utter indifference to the consequences. Under dl the circumstances, the

Defendants were grosdy negligent in their management of Northwest.
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The Defendants were also at least grosdy negligent with regard to their duties as directors to
oversee Northwest's finances, and breached their duties under Utah Code Ann. § 16-10a-1601 to keep
both corporate and financia records. Van Treese, as chief financid officer, orchestrated Northwest's
finances and Jason did nothing to stop him.  In its most amplistic terms, it congtitutes gross negligence to
run a multi-million dollar company without an accounting system, whether or not according to generdly
accepted accounting principles, from which the financia condition of the company can be ascertained.
Despite the codts involved, Van Treese cashed over ten million dollars worth of checks through Cash
Actionwithout any recordation of the amountsreceived. The cash was then spent without any accounting
system in place to document the expenditures. Northwest could not determine what revenue it received
or what debts it owed. Northwest had no general ledger and could not determine what roydtiesit owed
authors, or with any degree of certainty, what billsit had paid. Northwest never filed atax return until the
Trustee took over. Price Waterhouse refused to audit Northwest. Van Treese was informed that
Northwest could not be taken public without abandoning the cash systlem. Findly, during this period, while
insolvent and without any auditable financid records or accounting system, Van Treese solicited and
received $1,500,000 from new investors, athough these funds cannot be traced to Northwest. Despite
dl of thesefacts, Van Treeserefused to abandon the cash system. The Court notes however, that the cash
sysem did dlow Van Treese unfettered access to dl of the cash coming into Northwest without any
documentation as to how much of that cash was being appropriated for Van Treese's persona use,

gambling, or other activities. This behavior was cardless, reckless, and showed an utter indifference
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towards the harm being caused to Northwest. The Defendants may have seen thisarrangement as serving
their best interests, but no reasonable person could have seen it as serving Northwest's best interests.

Jason is dso at least grossy negligent as a director of Northwest and as its secretary.  Jason's
behavior differed from that of Van Treese in that Jason's conduct was characterized by a falure to act.
Jason amply did not function as adirector. Jason attended meetings of directors and signed documents
arigng from those mesetings, but acquiesced to Van Treeseinviolation hisdutiesasadirector of Northwest.

Jason's failure to act under these circumstances was not in the best interests of Northwest, was not what
areasonably prudent person would have done and was grossly negligent. Additionally, the fact that Jason
participated in the gambling which was financed by Author Contract money indicates recklessness as to
Northwest's best interests. As stated in a case with smilar circumstances regarding the officers and
directors of the affected corporation:

Moreover, Vogt knew that Buchanan was a gambler, and in fact handed him cash for

gambling. It condtitutes gross neglect for her to leave Buchanan with control over millions

of dollars of ‘Investor’ funds, without any supervison, outside audits, or adequate interna

accounting procedures or bookkeeping.

Henderson v. Buchanan (In re Western World Funding, Inc.), 52 B.R. 743, 767 (Bankr. Nev. 1985)
(citationomitted); aff'dinpartandrev' dinpart on other grounds, Buchananv. Henderson, 131 B.R.
859 (D. Nev. 1990); rev'd on other grounds, 985 F.2d 1021 (9th Cir. 1993).

Jason was aso a some point elected secretary of Northwest and accordingly had the duties of
Northwest's secretary as set forthin Northwest's By-Laws. See Utah Code Ann. §16-10a-831. TheBy-
Laws of Northwest require the secretary to record the meetings, keep the minutes of the corporation, be
custodian of the corporate sedl, and give al notices of meetings as required by the By-Laws. Jason
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attended at least some of the corporate meetings, but did not record any of the meetings as secretary.
Further, either some of the corporate meetings required by the By-Laws were not held, or, complete
minutes were not kept for the meetings which were held. Jason was employed a Northwest and

performed various duties, including selling Author Contracts: however, hedid not function asits secretary.

The Court notes that Jason's role in the failure of Northwest is not as active as his father's.
However, Jason's duties as a director and secretary required that he act in Northwest’ s best interest and
that he inform himsdf of the manner in which Northwest was being operated. He cannot escape ligbility
by hiding behind a shidd of ignorance. “[C]orporate directors and officers are presumed to know that
whichitisther duty to know and about which they havethe meansof knowing.” Preston-Thomas Const.
Inc., v. Central Leasing Corp., 518 P.2d 1125, 1127 (Okla. 1973). Neither does the fact that Jason
isVan Treesg's son relieve or lessen his responsibilities as a director of Northwest. See Hoye v. Meek,
795 F.2d 893, 896-97(10th Cir. 1986) (discussing corporate ligbility in afather-son context in which the
father/director largdy entrusted the son with running the business, and noting that the tandard of careis
that of an objective ordinarily prudent man, not an ordinarily prudent semi-retired director); see also Senn
v. Northwest Underwriters, Inc., 875 P.2d 637 (Wash. Ct. App.1994) (affirming decision holding
wife/director persondly liable for defacation of over $12 milliondueto her inaction and failure to apprise
hersdlf of the company's operations). Jason had aduty to Northwest and was recklessin his performance

of that duty. Jason worked at Northwest daily and had a duty to take stepsin the company's best interest

H:\opinions\judge boulden\402.wpd -- 1/5/00 - 10:26 AM



but failed to do 0. Jason'sinaction and participation in this scheme was grosdy negligent and justifiesthe
impogtion of persond ligbility upon him.

The Court notesthat both of the Defendants are sophisticated in business matters, understood, and
helped cregte the criss Northwest was facing. It is therefore extremely difficult, given dl the facts and
circumstances, to conclude that Northwest's failure was Smply aresult of their gross negligence. 1tisnot
necessary under U.C.A. 8§ 16-10a-804(1) for the Court to conclude that the Defendants acts aso
condtituted willful misconduct, but it isimplausble to concludethat they were not aware that their conduct
would result in injury to Northwest. In addition, the lack of books and records prevent a supportable
determination that Northwest was probably, in redity, arather sophisticated enterprise in which revenue
was not generated through the success of the underlying business venture, but was taken from principa
sums of newly attracted investors in a scheme designed to produce cash for the Defendants persona use.

Northwest has been severdly injured as aresult of the Defendants mismanagement and failure to
keep adequate books and records. There are no financia books and records by which the Trustee can
verify if the $10,500,000 in filed proofs of clam are in fact owed by the estate. The Trustee could not
collect posted accounts recelvable.  The Trustee has insufficient financid records to determine if
preferences occurred prior to the chapter 11 filing, or if fraudulent transfers occurred. Since no tax returns
were filed, the Trustee has no way to chdlenge any assessment made by any taxing authority. Thereisno
bas's to determine which, if any, of Northwest's assets may have been converted to the Defendants
persond use, or if any sdary owed to one or both of them was properly paid. The Trustee hasno way to

account for the $7,080,000 in funds representing the difference between $10,283,778 in Northwest's
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checks cashed a Cash Action, and the $3.2 million deposited in Northwest's bank accounts. The
$1,500,000 raised by Van Treese in late 1995 and early 1996 is not accounted for, athough it may be
partidly represented by wiretransfersinto Northwest'sbank accounts.’? The Defendants gross negligence
during the period when Northwest was insolvent makes them jointly and severdly ligble for the only
measure of damages their actions have alowed, the debts owed by Northwest represented by the proofs
of dam filedin this case.
Alter Ego

Alter ego is an equitable doctrine through which the Trustee, in his second clam for relief, seeks
to disregard the corporate entity of Northwest and hold Van Treese persondly liable for the debts of
Northwest. The Tenth Circuit has recognized that a Bankruptcy Court, as a court of equity, has an
obligation to disregard the fiction of separate legd entities when justice requires. In re Eufaula
Enterprises, Inc., 565 F.2d 1157, 1162 (10th Cir. 1977); Levine, 100 B.R. a 540. Theeementsof the
dter ego doctrine are governed by state law. Adam Furniture, 191 B.R. at 254; Luper v. Banner
Industries, Inc. (Inre Lee Way Holding Co.), 105 B.R. 404, 410 (Bankr. S.D. Ohio 1989). In order
to disregard the corporate entity under the ater ego doctrine, Utah case law holdsthat two circumstances
must be shown:

(1) Such aunity of interest and ownership that the separate persondities

of the corporation and the individua no longer exi<, but the corporation
IS, instead, the dter ego of one or afew individuds, and (2) if observed,

12 Thewiretransfers could as easily be transfers from casinos. Without accurate books and records,

adetermination of the source of the fundsisimpossible.
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the corporate form would sanction afraud, promote injustice, or result in
an inequity.

Norman v. Murray First Thrift & Loan Co., 596 P.2d 1028, 1030 (Utah 1979).
In determining whether the above test is satisfied, the Utah Court of Appeds hasdevelopedalist
of sgnificant, dthough not conclusive, factors:
(1) undercapitaization of a one-man corporation; (2) falure to observe
corporate formdities, (3) nonpayment of dividends, (4) sphoning of
corporate funds by the dominant sockholder; (5) nonfunctioning of other
officers or directors; (6) absence of corporate records; (7) the use of the
corporation as a facade for operations of the dominant stockholder or
stockholders; and (8) the use of the corporate entity in promoting injustice
or fraud.
Colman v. Colman, 743 P.2d 782, 786 (Utah Ct. App. 1987) (citations and footnote omitted); see also
Ditty v. Checkrite Ltd., 973 F. Supp 1320, 1336 (D. Utah 1997) (applying Colman factors to vell
piercing andyss); Chattin, 89 B.R. at 902-03 (discussing veil piercing in abankruptcy context under Utah
law).13
Colman cited an Alabama case noting that applying these factors dlows a court to ook through

formto substance and disregard the " corporate form when it wasfiction in fact and deed and was merely

serving the persond use and convenience of the owner.” Id. (quoting, Lyons v. Lyons, 340 So.2d 450,

13 The Tenth Circuit Court of Appeals has applied federal common law to the issue of piercing the
corporate veil in the context of aTitle V11 sexual harassment case. See N.L.R.B.v. Greater Kansas City Roofing, 2
F.3d 1047, 1051-52 (10th Cir. 1993) (court noted that whether an individual isliable isaquestion of federal law when it
arisesin the context of afederal |abor dispute). Additionally, the Supreme Court has recently stated that thereisa
dispute as to whether to apply federal common law to the issue of piercing the corporate veil in CERCLA actions.
See United States v. Bestfoods, 118 S.Ct. 1876, 1885 n.9 (1998) (identifying, but not ruling upon, the issue of whether
federal or state law appliesto piercing the corporate veil in CERCLA cases). This Court notes that the test and
factors used in piercing the corporate veil by the Tenth Circuit are almost identical to those applied by the Utah
Courts. Any minor differences between the state and federal tests, if applicable, areirrelevant as both analyses
produce the same resullt.
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451 (Ala Civ. App. 1976)). Lyons gpplied the ater ego doctrine to an individua who only owned one
share of stock becauise he commingled corporate and persona funds, kept no regular corporate records,
mesetings or minutes, asde from a bank account, and filed no corporate tax returns. Colman, 743 P.2d
at 787 (citations omitted).

Inthis case, the Court will ook to the eight Colman factors to ad in the determination of whether
the two prong test set forth in Norman is satisfied. Thefirst and third factors are met, because the only
evidence indicated that therewas no initia capitdization of Northwest, and that Northwest never paid any
dividends.

The second, fifth and sixth factors are met. Corporate formalities were not observed by the
Defendants. Although Northwest initidly had Articlesof Incorporation, By-Laws and minutesof meetings,
thoseformalities disappeared later initsoperation. Minutes of meetingsand recordsof corporate activities
either were not kept, or the required meetings did not occur. There was no comprehensive list of
shareholders and their addresses. The corporate formality of keeping a viable accounting system and
financid records was breached asrecited above. Northwest took in excess of ten million dollarsin checks
to Cash Action to have them converted to cash. The cash was then taken by Van Treese without any
corporate records being kept of where the money was being spent. Norma business record keeping
would have anticipated the use of a checking account whereby this multi-million dollar business could
ascertain how much money was coming in and to whom it was being paid. There was no generd ledger
for Northwest. Northwest had no way of determining its accounts payable and receivable. Northwest

never filed atax return. Further, there was no evidence that the decisions being made had any meaningful
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involvement by anyone other than Van Treese. Van Treese was the only functioning officer or director of
Northwest. It was undisputed during the trid that Van Treese was in total control of Northwest, even
during the time Burton or Wood were president. No other officer or director operated as an officer or
director in any meaningful way.

The fourth factor is met because Van Treese sphoned funds from Northwest. All mail and cash
was taken directly to Van Treese who utilized the funds without keeping any records of their use. There
was uncontradicted testimony that on severa occasions author checks were cashed, and the money was
takento VVan Treesewho took the cash to Wendover to be used for gambling. Thetota gambling winnings
for the Van Treeses during the operation of Northwest exceeded one million dollars. Thereis no record
of gambling losses.

The seventh factor to consider is whether Northwest was used as a facade for operations of the
dominant stockholder or stockholders. In afootnote addressing this factor, Colman noted that

Failure to digtinguish between corporate and personal property, the use

of corporate funds to pay persond expenses without proper accounting,

and falure to maintain complete corporate and financia records are

looked upon with extreme disfavor.
Colman, 743 P.2d a 786 n.3 (citation omitted). Northwest appeared to be a functioning publishing
company. However, as noted above, its record keeping was grossy inadequate. 1ts structure was such
that with itsindiscriminate entry into joint venture contracts and assumption of publishing duties, it could not
make money. Additiondly, Van Treese was using some money from Author Contracts to gamble.

Thefind factor is the use of Northwest in promoting injustice or fraud. Colman noted thet: "It is
not necessary that the plaintiff prove actud fraud, but must only show thet failure to pierce the corporate
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vell would resultinaninjugtice” 1d. a 786 (citation omitted). In this case afailureto piercethe corporate
val would certainly result in an injustice.  Van Treese continued to receive the money from Author
Contracts and use that money for avariety of purposes other than publishing and marketing the author's
book as required in the Author Contracts. Van Treese aso ran Northwest but did not implement an
accounting system, rendering attemptsto track the cash unsuccessful. Van Treeseengaged inthisbehavior
while rendering Northwest insolvent and theresfter continued entering into new Author Contractsand usng
author remittances. Allowing Van Treeseto escapeliability to Northwest’ screditors, themgority of whom
are authors, would be unjust.

Inapplying these factorsto the test set forth in Norman, this Court findsthat it would be equitable
to gpply the dter ego doctrine in this case. Both circumstances of the Norman test have been satisfied.
Van Treese wasin sole control of Northwest and utilized the assets of Northwest such that the two entities
were no longer distinct. Recognizing the corporate form in this case would promote an injustice and
produce an inequitable result. Northwest was, therefore, the dter ego of Van Treese and Van Treese is
ligble for its debts.

Accounting

The Trusteerequested that VVan Treese provide an accounting for the $10,283,778 of Northwest's
funds cashed through Cash Action. There was conflicting testimony or statements at trid as to whether
such an accounting was possible.  Although the Trustee's Investigator said such an accounting was
imposs ble given thecondition of Northwest’ sbooksand records, Van Treeseindicated in closing argument

that he believed it was possible. However, Van Treese has had since this adversary proceeding wasfiled
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in early 1997 to review Northwest’s books and records through discovery, has faled to review the
documents, and hasfailed to present any evidence that would congtitute an accounting. Further, the Court
has no evidence which would indicate that Van Treese is capable of providing such an accounting. The
Court hereby concludes that such an accounting would be impossible, and therefore the Trusteg' s third
clamfor relief is denied.
CONCLUSION

James Van Treese and Jason Van Treese were both grosdy negligent in the performance of their
duties as officers and directors of Northwest. James Van Treese and Jason Van Treese are each
persondly ligble for the debts of Northwest. Northwest is the dter ego of James Van Treese and heis
persondly liable for the debts of hisdter ego. Judgment will enter accordingly.

DATED this day of January, 2000.

JUDITH A. BOULDEN
United States Bankruptcy Judge
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[, the undersigned, hereby certify that | served a true and correct copy of the foregoing
AMENDED FINDINGSOF FACT AND CONCLUSIONSOF LAW by mailing the same, postage
prepaid, to the following, on the day of January, 2000.

Duane H. Gillman

Ledie J. Randolph
McDowel & Gillman, P.C.
Twdfth Hoor

50 West Broadway

Sdt Lake City, Utah 84101

James Van Treese
3570 Wasatch Hills Lane
SAt Lake City, Utah 84121

Jason Van Treese
6048 S. Hathaway Street
Taylorsville, Utah 84118

United States Trustee's Office
100 Bosgton Building

9 Exchange Place

Sdt Lake City, Utah 84111

Law Clerk
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